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STATEMENT OF JURISDICTION
Jurisdiction is conferred upon this Court by Utah Code
Ann., § 78-2a-3 (2) (k) , and by Rule 3(a), of the Utah Rules of
Appellate Procedure.

STATEMENT OF ISSUES PRESENTED FOR REVIEW

The Appellants, Douglas Shelly and Domonic Bonino, have
requested this Honorable Court consider upon this appeal the issues
which follow:
1.

Whether the Sixth Judicial District Court erred in

concluding the Defendants are liable to the Plaintiffs, Max L.
Smith and Red Z, Inc., when those Plaintiffs failed to give proper
notice

and

Sheepsfoot?

make

proper

demand

for

the

D-7

Caterpillar

and

2.

Whether the Sixth Judicial District Court erred in

concluding the Defendants are liable to the Plaintiffs, Max L.
Smith and Red Z, Inc., when the Plaintiffs did not give proof of
their identies nor proof of ownership of the D-7 Caterpillar and
the Sheepsfoot to the Defendants?
3.
concluding

Whether the Sixth Judicial District Court erred in

that

the Defendants

conspired

to convert

the

D-7

Caterpillar and Sheepsfoot?
4.

Whether the Sixth Judicial District Court erred in

concluding that the Defendants' actions were in bad faith and with
malice justifying the award of punitive damages and costs and
attorney fees against the Defendants, Doug Shelly and Domonic
Bonino?
5.

Whether the Sixth Judicial District Court erred in

concluding that the Defendants are liable to the Plaintiffs, Max L.
Smith and Red Z, Inc., for punitive damages and costs and attorneys
fees?
6. Whether the Plaintiffs failed to prove a prima facie
case of conversion against the Defendants?
7. Whether the Plaintiffs failed to prove a prima facie
case of bad

faith, malice

and punitive

Defendants?

2

damages

against

the

STANDARD OF REVIEW

The standard of review governing the determination of
each of the issues before this Court

is that a trial

court's

conclusions of law in civil cases are reviewed for correctness and
no particular deference is given to the trial court's rulings. The
trial court's determination will be reversed if the ruling is so
unreasonable that it is arbitrary and capricious or a clear abuse
of discretion.
n.3 (Utah 1993);

Broadwater v. Old Republic Sur., 854 P.2d 527,534
Sorenson v. Kennecott-Utah Copper Corp. 873 P.2d

1141, 1144 (Utah App. 1994);

United Park City Mines Co. v. Greater

Park City Co., 870 P.2d 880, 885 (Utah 1993); Scharf v. BMG Corp.,
700 P.2d 1068, 1070 (Utah 1985); State v. Pena, 869 P.2d 932, 935939 (Utah 1994); Gillmor v. Wright, 850 P.2d 431, 433 (Utah 1993);
Kunzler v. O'Dell, 855 P.2d 270, 275 (Utah App. 1993).

DETERMINATIVE STATUTES AND RULES
Utah Code Annotated, §78-18-1(1) (a) :
Except as otherwise provided by statute, punitive damages
may be awarded only if compensatory or general damages
are awarded and it is established by clear and convincing
evidence that the acts or omissions of the tortfeasor are
the result of willful and malicious or intentionally
fraudulent conduct, or conduct that manifests a knowing
and reckless indifference toward, and a disregard of, the
rights of others.
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STATEMENT OF THE CASE
On the 8th day of January, 1992, the Plaintiffs, Romona
Smith and J. Fred Smith filed their Complaint in the Sixth Judicial
District Court for Sanpete County, Utah, alleging that Romona Smith
was the owner of the D-7 Caterpillar bulldozer and that, J. Fred
Smith was the owner of the sheepsfoot. The Plaintiffs, Romona Smith
and J. Fred Smith claimed conversion and conspiracy to deprive them
of their property warranting punitive damages in their complaint.
(R. 1-6).
On the 3rd day of February, 1992, the Defendants filed
their Answer and Counterclaim asserting that Romona Smith and J.
Fred

Smith were

not

the owners

of

the D-7

Caterpillar

and

sheepsfoot, lack of standing, untimely and improper demand for the
property, and refusal to pay the transportation and storage fees
and the Plaintiffs failure to join indispensible parties.

The

Defendants also asserted rhe defenses of unclean hands, bad faith,
fraud, abondonment, and abuse of process. (R. 15-32, 435).
On the 6th day of March, 1992, the Plaintiffs, Romona
Smith and J. Fred Smith, filed their Motion for Partial Summary
Judgment which was supported by their affidavits. (R. 40-65).
The Affidavit of Fred Smith in support of the motion (R.
56-60), claimed that Fred Smith was the owner of the sheepsfoot.
The affidavit was not filed in his capacity as an officer of Red Z,
Inc., nor did it identify Red Z, Inc., as the owner of the
property. (R. 56-60) .

4

The Affidavit of Romona Smith filed in support of the
motion for summary judgment claimed that Romona Smith was the owner
and purchaser of the D-7 Caterpillar and that she had not received
notice from the Crystal Mountain Property Owners Association to
remove it. (R. 61-65).
On October 23, 1992, the case was set for a non-jury
trial to commence on the 6th day of January, 1993.

(R. 124) .

On the 4th day of November, 1992, the Plaintiffs moved
for leave to amend the complaint and to join Max L. Smith and Red
Z, Inc., as Plaintiffs to the action. (R. 125-143) . The motion to
amend was set for hearing on the 18th day of November, 1992.

(R.

144, 147-148).
The trial court denied the motion to amend the complaint
to add Max L. Smith and Red Z, Inc., as plaintiffs because the case
was so close to trial and the motion was untimely. (R. 147-148, Tr.
of hearng 11-18-92, pp. 1-60, 36).
On the 24th day of November, 1992, Darwin C. Fisher filed
another complaint against the Defendants regarding the same subject
matter in the Sixth Judicial District Court for Sanpete County,
Utah, naming Romona Smith, Fred Smith, Max Smith and Red Z, Inc.,
as party plaintiffs. (R.406-414).
On

the

30th

day

of

August,

1993,

the

trial

court

consolidated the two law suits. (R. 168-170) , over the objection of
the Defendants. (Tr. 7-1-93, p. 25) .
The action was bench tried before the Honorable David L.
Mower on August 26, 27, 30, and September 8, and 9, of 1993. (R.
5

171-232) .
The trial court entered it's Decision(including Findings
of Fact, Conclusion of Law and an Order) , on the 2nd day of
December, 1993, finding against the Defendants, Doug Shelly and
Domonic

Bonino

Plaintiffs,

Max

upon
L.

the
Smith

conversion
and

Red

damages, costs and attorney fees.

Z,

claim
Inc.,

and

awarding

damages,

the

punitive

(R. 355-372).

Judgment was entered against the Defendants, Doug Shelly
and Domonic Bonino, for the Plaintiffs, Max L. Smith and Red Z,
Inc., on the 30th day of December, 1993. (R. 394-396).
The Defendants, Doug Shelly and Domonic Bonino, filed
their Notice of Appeal on the 27th day of January, 1994. (R. 399400) .
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STATEMENT OF THE FACTS
1.

The Plaintiff, Romona Smith is the mother of the

Plaintiffs, Max L. Smith and J. Fred Smith.

Max L. Smith and

Romona Smith live at the same residence at 485 West 120 North,
Orem, Utah. (R. 357, Tr. vol. I, p. 237, vol. II, p. 120, Ex. 14,
17) .
2.

In 1982 the Plaintiff, J. Fred Smith, purchased a

compaction device commonly known as a sheepsfoot. (R. 360-361, Tr.
vol. I, pp. 50-52, Ex. 1 ) .
3.

Years after 1982, the Plaintiff, J. Fred Smith,

incorporated his business into Red Z, Inc., and the sheepsfoot was
transferred to the corporation.

J. Fred Smith is a director and

owns fifty (50%), of the stock of the corporation. (R. 357-358, Tr.
vol. I pp. 50-52).
4.

'

The Defendant, Doug Shelly, is a resident of Sanpete

County and operates an excavation business and owns property at a
place called Sports Haven, in northern Sanpete County. (R. 358).
5.

The Defendant, Domonic Bonino, is a resident of

Sanpete County and operates a second hand goods business known as
Mountainville Enterprises. (R. 358, Tr. vol. Ill p. 156).
6.

The Plaintiffs and the Defendant had not met nor

known each other until late October, 1991.

(R. 368, Tr. vol. I

p.73, 266, vol. Ill p. 71, 154, 169, 172-173).

The Defendant,

Domonic Bonino, had not ever met the Plaintiff, Max L. Smith, until
the beginning of the trial of this action. (Tr. vol. Ill p. 154,
156-157).
7

7.

The

Crystal

Mountain

Subdivision

is a

mountain

recreational subdivision which is contiguous to the Oaker Hills
Subdivision

on

the

South.

Northern Sanpete County.

Both

subdivisions

are

located

in

Charles Cummins is the chairperson of the

Crystal Mountain Property Owners Association. (R. 358-360, Tr. vol
III, p. 105).
8.

On October 14, 1988, Max L. Smith purhcased a D-7

Caterpillar from Walker Construction Company for the purchase price
of $5,250.00 which was paid by a check signed by Max L. Smith and
drawn on a bank account named "Oaker Hills."

(R. 361, Tr. vol.

II.pp. 121-124; vol. Ill p. 42-44, Ex. 27 and 28).
9.

The Plaintiff, Max L. Smith, was divorced from a non-

party witness to this action, Deena C. Smith, by a Decree of
Divorce entered case number 9726, in the Sixth Judicial District
Court for Sanpete County on the 14th day of September, 1990. Deena
C. Smith was the Plaintiff and Max L. Smith was the Defendant in
the divorce action.

Andrew Berry was counsel for Deena Smith in

the divorce proceeding and was aware of the true ownership of the
equipment in Deena Smith and Max L. Smith, and that Romona Smith
did not own the equipment. (R. 3 58, Ex. 26, paragraphs 13, 25, and
30, Tr. vol. II, pp. 125-127).
10.

The Plaintiff, J. Fred Smith, in the Spring of 1989,

had leased and allowed the Plaintiff, Max L. Smith, the use of the
sheepsfoot. (Tr. Vol. Ill, p. 29-30).
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11.
which

was

In 1989 both the D-7 Caterpillar and sheepsfoot,

pulled

behind

the

D-7, were

on

the

Oaker

Hills

subdivision real property. (Tr. vol. Ill, p. 29).
12. Prior to the entry of the Decree of Divorce in 9726,
Deena C. Smith had the temporary use and possession of the D-7
Catterpillar and the Oaker Hills Subdivision under a temporary
order

in

that

case

and

Max

L.

Smith

was

restrained

from

interferring with the business and property. (Tr. vol. Ill, p. 30) .
13.

Paragraph 25, of the Decree of Divorce in case

number 9726, states
The Defendant, Max L. Smith, is awarded the use and
possession of the D7 Caterpillar subject to all liability
thereon and holding the Plaintiff harmless therefrom.
The Plaintiff is reserved the right to use said machinery
upon twenty-four (24) hours notice to the Defendant. The
Plaintiff
shall
provide
her
own
fuel.(Ex.26,
para.25).
14.

Deena C. Smith was awarded the ownership of the

Oaker Hills Subdivision by virtue of paragraph 13, of the Decree of
Divorce in case number 9726. (Exhibit 26, para. 13) . The Decree of
Divorce, in paragraph 30, set aside and declared void conveyances
between Romona Smith and Max L. Smith, intended to deprive Deena
Smith of her share of the marital estate and deprive the trial
court of jurisdiction over the assets. (Exhibit 26, para. 30).
15.

In June of 1990, the D-7 Caterpillar and sheepsfoot

were on the Oaker Hills Subdivision real property and in Deena
Smith's possession. (Tr. vol. II, pp. 129-133; vol. Ill p. 30-31).
The D-7 Caterpillar had several holes in it's radiator. (Tr. vol.
II, pp. 129-133).
9

16.

Prior to the entry of the Decree of Divorce in 9726,

and in June of 1990, Max L. Smith, drove the D-7 Caterpillar with
holes in the radiator and with the sheepsfoot attached from the
Oaker Hills Subdivision to the Crystal Mountain Subdivision seizing
the engine of the D-7. (Tr. vol. II, pp. 129-134; vol. Ill, pp. 3032, 85) .
17.
D-7

and

Four days later Max L. Smith caused the inoperable

sheepsfoot

to be moved

onto

a driveway

blocking

the

entrance to the clubhouse of the Crystal Mountain Property Owners
Association. (Tr. vol. II, pp. 129-133; vol. Ill pp. 30-32).
18.

Max L. Smith did not obtain the consent to leave the

D-7 Caterpillar and sheepsfoot on the real property of the Crystal
Mountain Property Owners Association. (Tr. vol. Ill, 139-140).
19.

In June, 1990, and at this location Max L. Smith

disassembled the engine of the D-7 Caterpillar in order to begin
making repairs. (Tr. vol. Ill p.37-38).
20.

During the next few months a few repairs were done

on the D-7 Caterpillar but none were performed prior to winter,
1990. (R. 362, Tr. vol. II, pp. 186-187, 134-139).

Romona Smith

paid for some of the parts and repairs. (R. 362-363).

The last

repair attempted was in November, 1990, and the D-7 Caterpillar was
left disassembled with engine parts strewn about throughout the
winter of 1990-1991. (Tr. vol. Ill, p.38).
21.

Charles Cummins of the Crystal Mountain Property

Owners Association made inquiries of Deena Smith and others of the

t

10

ownership of the D-7 Caterpillar in order to have it removed from
their property in June of 1991. (Tr. vol. Ill, p. 34-36, 79-80,
105, 125-126).

The D-7 Caterpillar and sheepsfoot were obstructing

the

to

driveway

the

clubhouse

of

Crystal

Mountain

and

the

association had never given consent that the machinery could be
upon property of Crystal Mountain. (Tr. vol. Ill, p. 106, 133, 139140, 147-149, 151-153).
22.
by

certified

On July 1, 1991, Mr. Charles Cummins sent a letter
mail,

and

to

which

he

had

signed

his

name

as

chairperson of the board of the Crystal Mountain Property Owners
Association, to Max L. Smith in care of Romona Smith at their
address in Orem, Utah. (Tr. vol. II, p. 187-190; vol. Ill p. 39-41,
109-110, Ex. 14).
23.

The letter sent to Max Smith by Mr. Cummins stated,

"Dear Max: This letter is to advise you that it is our
desire to have the D-7 dozer located on Section "A"
common area of Indian Ridge Subdivision removed as soon
as possible.
This equipment has been at the present
location for approximately one year. If this unit is not
removed by July 12, 1991, we will consider it to be
abondoned and will act accordingly. Sincerely yours, THE
BOARD Charles Cummins Chairperson." (Ex. 14, Tr. vol.
Ill, pp. 109-110, 128-129).
24.

Max L. Smith received and read the letter from Mr.

Cummins and asked Romona Smith to respond which she did on July 8,
1991.

Romona Smith signed the name of Max Smith to the letter.

(Tr. vol. I p. 252, 256; vol. II, pp. 187-190, 141-142; Ex. 17).
Mr. Cummins received the letter from Max L. Smith. (Tr. vol. Ill,
p. 110-112).
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25.

On July 27, 1991, Mr. Charles Cummins, as President

of the Crystal Mountain Property Owners Association wrote a letter
to Mountainville Enterprises operated by the Defendant, Domonic
Bonino, authorizing him to remove the D-7 Caterpillar from the
subdivision property.
26.

(Tr. vol. Ill, p. 105, Ex. 31).

Prior to August 13, 1991, Domonic Bonino hired Doug

Shelley to move the D-7 from the Crystal Mountain Subdivision real
property to Mr. Shelly's real property for the sum of $250.00,
which was paid to Mr. Shelly by Mr. Bonino. (R. 365, Tr. vol. 5,
pp.173-174).

Mr. Shelly hired Branch Cox to assist in the effort

because Mr. Shelley's equipment trailer was not large enough to
haul the D-7 Caterpillar and sheepsfoot.

(R. 365-366).Tr.vol.5,

pp.173-175, vol.4, pp.103-106).
27.

On August 13, 1991, the Defendant, Doug Shelley,

assisted by Branch Cox, moved both the D-7 Caterpillar and the
sheepsfoot attached to it from the Crystal Mountain Subdivision
real property to Mr. Shelley's real property in Sanpete County,
Utah. (Tr. vol.5,pp. 173-174).

At this time the D-7 Caterpillar

was still disassembled with enging parts strewn about the ground
near it at the time it was moved by Shelly and Cox.
28.

The D-7

Caterpillar

and sheepsfoot were

in the

possession of Max L. Smith at all times prior to August 13, 1991,
when the equipment was taken off of the Crystal Mountain property.
(Tr. vol. II, pp. 132-133, 191).
29.

On September 30, 1991, Max L. Smith, Romona Smith

and J. Fred Smith were in the District Court in Sanpete County on
12

a hearing in the divorce proceeding, case number 9726, and heard
Andrew Berry as counsel for Deena Smith in that proceeding inform
the Court that the D-7 Caterpillar was in jeopardy of being lost
because of the inattentiveness of Max L. Smith.

Deena Smith's

counsel Andrew Berry, not certain of the status of the machine,
believed that the D-7 Caterpillar was being taken by the State of
Utah. (Ex. 41).
30.

During the first part of October, 1991, Deena Smith

met with Domonic Bonino at his place of business. (Tr. vol. Ill p.
41-42) .

During this conversation Deena Smith told Domonic Bonino

that she and Max Smith had an interest in the bulldozer and Domonic
Bonino told Deena Smith that there were storage fees incurred on
it.

Deena Smith declined to pay the storage fees on the D-7 and

obtain possession of it from Defendant Bonino. (Tr. vol. Ill, p.
41-42, 169-170) .
31.

During the third week of October, 1991, Romona Smith

arrived at the place of business of the Defendant, Domonic Bonino,
and claimed that the D-7 Caterpillar belonged to her.

She did not

claim that Max L. Smith was the owner of the D-7 Caterpillar, nor
that she was there on his behalf.

Romona Smith despite her claim

of ownership did not offer proof to Domonic Bonino that she owned
the machinery nor did she offer to pay the transportation and
storage expenses. (Tr. vol. I p.259, vol. Ill p. 170, 172, 200201) .
32.

During the third week of October, 1991, Romona Smith

arrived at the place of business of the Defendant, Doug Shelly, and
13

claimed that the D-7 Caterpillar belonged to her.

She did not tell

Doug Shelly that Max L. Smith was the owner of the machinery, nor
that she was there on his behalf.

Romona Smith despite her claim

of ownership did not offer proof to Domonic Bonino that she owned
the machinery nor did she offer to pay the transportation and
storage expenses. (Tr. vol. I p.259, vol. Ill p. 170, 172, 200-201;
vol. four, pp. 111-114).
33.

During

the

third

week

of

October,

1991,

the

Plaintiff, J. Fred Smith, arrived at the place of business of the
Defendant, Domonic Bonino, and claimed that the D-7 Caterpillar and
sheepsfoot were owned by him.

J. Fred Smith did not claim that Red

Z, Inc., owned the sheepsfoot, nor that he was there on it's behalf
to claim the property.

Despite his claim of ownership of the D-7

and sheepsfoot J. Fred Smith did not offer proof to Domonic Bonino
of his identification nor proof that he owned the sheepsfoot and
that Romona Smith owned the D-7 Caterpillar.

He did not offer to

pay the transportation and storage expenses on the machinery. (Tr.
vol. I p. 156-161, vol. Ill p. 174-176, 72, 200-201; vol. four pp.
114-118) .
34.

On October 28, 1991, J. Fred Smith and Romona Smith

arrived at the business of Doug Shelly who told them that he wanted
them to get rid of the machinery or he would "...put them in the
street." (Tr. vol. I pp. 93-94, 267, vol. II, p. 74).
35.

On the 6th day of November, 1991, counsel for the

Plaintiffs' , Darwin C. Fisher, mailed a letter to Doug Shelly which
identified Romona Smith and J. Fred Smith as the owners of the D-7
14

Caterpillar and sheepsfoot and demanded the return of the machinery
by November 8, 1991, or J. Fred Smith and Romona Smith would
institute criminal charges and civil proceedings. The letter from
counsel did not identify Max L. Smith as the owner of the D-7
Caterpillar nor Red Z, Inc., as the owner of the sheepsfoot. The
letter did not identify Max L. Smith and Red Z, Inc., as the true
owners of the property. (Tr. vol. Tr. 177-181, vol. four, pp. 118119, Ex. 33).
36.

On November 6, 1991, counsel for the Plaintiffs also

sent a letter to Andrew B. Berry, Jr., attorney at law.

At this

time Mr. Berry was not counsel for Bonino nor Shelly regarding this
matter.
D-7

The letter claimed that Romona Smith was the owner of the

Caterpillar

and

that

J.

Fred Smith was

the owner of

sheepsfoot and demanded the return of the property to them.

the
The

letter did not identify the true owners of the property, Max L.
Smith and Red Z, Inc. (Tr. vol. Ill p. 200, 203-207, Ex. 36).
37.

In late November, 1991, Domonic Bonino called Andrew

Berry, counsel for Deena C. Smith in case number 9726, and was
informed of the true ownership of the D-7 Caterpillar bulldozer in
Deena C. Smith and Max L. Smith.

(Tr. vol. Ill, pp. 199-200).

Andrew Berry was counsel for Deena Smith in the divorce proceeding
and was aware of the true ownership of the equipment in Deena Smith
and Max L. Smith, and that Romona Smith did not own the equipment.
The court in 9726,

had set aside conveyances between Max and

Romona Smith intending to deprive the trial court of jurisdiction
and Deena C. Smith of her share of the marital estate. (R. 358, Ex.
15

26, paragraphs 13, 25, and 30, Tr. vol. II, pp. 125-127).
38.

On the 8th day of January, 1992, the Plaintiffs,

Romona Smith and J. Fred Smith filed their Complaint in the Sixth
Judicial District Court for Sanpete County, Utah, alleging that
Romona Smith was the owner of the D-7 Caterpillar bulldozer and
that J. Fred Smith was the owner of the sheepsfoot. The Plaintiffs,
Romona Smith and J. Fred Smith claimed conversion and conspiracy to
deprive them of their property warranting punitive damages in their
complaint. (R. 1-6).
39.

On the 3rd day of February, 1992, the Defendants

filed their Answer and Counterclaim asserting that Romona Smith and
J. Fred Smith were not the owners of the D-7

Caterpillar

and

sheepsfoot, lack of standing, untimely and improper demand for the
property, and refusal to pay the transportation and storage fees
and the Plaintiffs failure to join indispensible parties.

The

Defendants also asserted the defenses of unclean hands, bad faith,
fraud, abondonment, and abuse of process. (R. 15-32, 435).
40.

On the 6th day of March, 1992, the Plaintiffs,

Romona Smith and J. Fred Srr.ith, filed their Motion for Partial
Summary Judgment which was supported by their affidavits. (R. 4065) .
41.
(R.

56-60),

sheepsfoot.

The Affidavit of Fred Smith in support of the motion
claimed

that

Fred

Smith

was

the

owner

of

the

The affidavit was not filed in his capacity as an

officer of Red Z, Inc., nor did it identify Red Z, Inc., as the
owner of the property. (R. 56-60).
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42.

The Affidavit of Romona Smith filed in support of

the motion for summary judgment claimed that Romona Smith was the
owner and purchaser of the D-7 Caterpillar and that she had not
received

notice

from

the

Crystal

Mountain

Property

Owners

Association to remove it. (R. 61-65).
43.

On October 23, 1992, the case was set for a non-jury

trial to commence on the 6th day of January, 1993.
44.

(R. 124).

On the 4th day of November, 1992, the Plaintiffs

moved for leave to amend the complaint and to join Max L. Smith and
Red Z, Inc., as Plaintiffs to the action. (R. 125-143) . The motion
to amend was set for hearing on the 18th day of November, 1992.
(R. 144, 147-148) .
45.
complaint

The trial court denied the motion to amend the

to add Max L. Smith and Red Z, Inc., as plaintiffs

because the case was so close to trial and the motion was untimely.
(R. 147-148, Tr. of hearng 11-18-92, pp. 1-60, 36) .
46.

On the 24th day of November, 1992, Darwin C. Fisher

filed another complaint against the Defendants regarding the same
subject matter in the Sixth Judicial District Court for Sanpete
County, Utah, naming Romona Smith, Fred Smith, Max Smith and Red Z,
Inc., as party plaintiffs. (R.406-414).
47.

On the 30th day of August, 1993, the trial court

consolidated the two law suits. (R. 168-170) , over the objection of
the Defendants. (Tr. 7-1-93, p. 25) .
48.

The action was bench tried before the Honorable

David L. Mower on August 26, 27, 30, and September 8, and 9, of
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1993. (R. 171-232).
49.

At trial Romona Smith and Max Smith claimed that

Romona Smith was the owner of the D-7 Caterpillar and that she had
paid for it by giving Max Smith silver in 1986. (Tr. vol. II, pp.
12, 17-55, 157-172; Exhibits 22, 23, 24).
50.

Max L. Smith never

spoke with Doug Shelly nor

Domonic Bonino regarding the D-7 Caterpillar and sheepsfoot. (Tr.
vol. II, p. 14 6, 156) . Max L. Smith never requested Domonic Bonino
nor Doug Shelly to return the D-7 Caterpillar and sheepsfoot. (Tr.
vol. II, p. 146, 156).
51.

The trial court entered it's

Decision(including

Findings of Fact, Conclusion of Law and an Order), on the 2nd day
of December, 1993, finding against the Defendants, Doug Shelly and
Domonic

Bonino

Plaintiffs,

upon

Max

L.

the
Smith

conversion
and

Red

damages, costs and attorney fees.
52.

Z,

claim

and

awarding

Inc., damages,

the

punitive

(R. 355-372).

Judgment was entered against the Defendants, Doug

Shelly and Domonic Bonino, for the Plaintiffs, Max L. Smith and Red
Z, Inc., on the 30th day of December, 1993. (R. 394-396).
53.

The Defendants, Doug Shelly and Domonic Bonino,

filed their Notice of Appeal on the 27th day of January, 1994. (R.
399-400).
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SUMMARY OF ARGUMENT
The Defendants do not contest the Findings of Fact
entered by the trial court as part of it's memorandum Decision.
Rather, each of the Defendants challenge the ultimate conclusions
the trial court reached in determining that each of them is liable
for conversion of the property of Max L. Smith and Red Z, Inc., and
the imposition of punitive damages, costs and attorney fees against
them.
Romona Smith and J. Fred Smith had no ownership interest
in the D-7 Caterpillar bulldozer and sheepsfoot and did not
identify themselves to Doug Shelly nor Domonic Bonino as acting on
behalf of Max L. Smith, who was in possession of the equipment, and
Red Z., Inc.
Ownership was in issue in this action because of the
claims of ownership of the property made by Romona Smith and J.
Fred Smith. Romona Smith and J. Fred Smith did not offer proof of
ownership nor right to possession.
The trial court found that Max L. Smith was the owner of
the D-7 Caterpillar bulldozer and that Red Z, Inc., was the owner
of the sheepsfoot.

Fred Smith testified that he had let the

sheepsfoot to Max L. Smith for use on the Oaker Hills subdivision
over two (2), years before August 13, 1991. (R. 360-361; Tr.vol. I,
pp.60-61).

Doug Shelly and Domonic Bonino had a reasonable and

bona fide doubt as to the authority of the agents of Max Smith and
Red Z, Inc., Romona Smith and J. Fred Smith, to receive the
equipment precluding the trial court's conclusion of conversion.
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The

Defendant,

Doug

Shelly,

agent/employee of Domonic Bonino.

was

acting

as

the

The Defendant, Domonic Bonino,

was hired by the Crystal Mountain Property Owners Association to
remove

the equipment

which obstructed

clubhouse for over fourteen (14), months.

the driveway

to their

It was Crystal Mountain

Property Owners Association and Mr. Cummins, it's chairman, that
had given Max L. Smith notice that unless he removed the equipment
that they would consider it abondoned and remove it themselves.
Despite this notice Mr. Smith failed to act to protect his
property.

The Defendants are not liable for the conversion of the

D-7 Caterpillar and sheepsfoot.
The trial court awarded the Plaintiffs, Max L. Smith and
Red Z, inc., punitive damages, costs and attorney fees against the
Defendants, Doug Shelly and Domonic Bonino. (R. 370-371) .

The

award of punitive damages is based upon inadequate findings and
insufficient evidence.
The Plaintiffs failed to prove by clear and convincing
evidence that the Defendants' conduct was willful and malicious or
that it manifests a knowing and indifference and disregard of the
rights of others. In addition, the Plaintiffs failed to prove that
and

award

of

punitive

damages

circumstances of this case.

is

appropriate

under

the

The Plaintiffs did not establish

at trial that an award of punitive damages will clearly accomplish
a public objective not otherwise accomplished by the award of
compensatory damages.
exceptional cases.

Punitive damages may be awarded only in

This action was not an exceptional case.
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ARGUMENT

INTRODUCTION

The Defendants do not contest the Findings of Fact
entered by the trial court as part of it's memorandum Decision.
Rather, each of the Defendants challenge the ultimate conclusions
the trial court reached in determining that each of them is liable
for conversion of the property of Max L. Smith and Red Z, Inc., and
the imposition of punitive damages, costs and attorney fees against
them.
THE DEFENDANTS ARE NOT LIABLE FOR CONVERSION
OF THE D-7 CATERPILLAR BULLDOZER AND SHEEPSFOOT

Romona Smith and J. Fred Smith had no ownership interest
in the D-7

Caterpillar bulldozer and sheepsfoot and did not

identify themselves to Doug Shelly nor Domonic Bonino as acting on
behalf of Max L. Smith, who was in possession of the equipment, and
Red Z., Inc.
The Defendants, Doug Shelly and Domonic Bonino, preserved
the issue of the ownership of the D-7 Caterpillar and sheepsfoot in
the trial court below as require by Rule 24 (A) (5) , of the Utah
Rules of Appellate Procedure. (Tr. vol. 5, 312-315).
At trial Romona Smith and Max Smith claimed that Romona
Smith was the owner of the D-7 Caterpillar and that she had paid
for it by giving Max Smith silver in 1986. (Tr. vol. II, pp. 12,
17-55# 157-172; Exhibits 22, 23, 24).
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In fact, on October 14, 1988, Max L. Smith had purhcased
the

D-7

Caterpillar

from Walker

Construction

Company

for

the

purchase price of $5,250,00 which was paid by a check signed by Max
L. Smith and drawn on a bank account named "Oaker Hills." (R. 361,
Tr. vol. II.pp. 121-124; vol. Ill p. 42-44, Ex. 27 and 28).
The Plaintiff, Max L. Smith, was divorced from a nonparty witness to this action, Deena Anette Smith, by a Decree of
Divorce entered case number 9726, in the Sixth Judicial District
Court for Sanpete County on the 14th day of September, 1990. Deena
Anette Smith was the Plaintiff and Max L. Smith was the Defendant
in the divorce action. Andrew Berry was counsel for Deena Smith in
the divorce proceeding and was aware of the true ownership of the
equipment in Deena Smith and Max L. Smith, and that Romona Smith
did not own the equipment. (R. 358, Ex. 26, paragraphs 13, 25, and
30, Tr. vol. II, pp. 125-127).
The Plaintiffs and the Defendant had not met nor known
each other until late October, 1991.

(R. 368, Tr. vol. I p. 73,

266, vol. Ill p. 71, 154, 169, 172-173).

The Defendant, Domonic

Bonino, had not ever met the Plaintiff, Max L. Smith, until the
beginning of the trial of this action. (Tr. vol. Ill p. 154, 156157) .
The D-7 Caterpillar bulldozer and sheepsfoot were in the
possession of Max L. Smith at all times prior to August 13, 1991,
when the equipment was taken off of the Crystal Mountain property.
(Tr. vol. II, pp. 132-133, 191).
In Allred v. Hinklev, 328 P.2d 726 (Utah 1958), the Utah
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Supreme Court set forth the standards for a conversion of personal
property:
A conversion is an act of wilful interference with a
chattel, done without lawful justification by which the
person entitled thereto is deprived of its use and
possession. The measure of damages of conversion is the
full value of the property. It requires such a serious
interference with the owner's right that the person
interferring therewith may reasonably be required to buy
the goods, (emphasis added).

The Defendants here did not wilfully interfere with the
D-7 Caterpillar bulldozer and sheepsfoot.

The D-7 and sheepsfoot

had been placed upon the Crystal Mountain subdivision, blocking the
drive path to the clubhouse, dismantled, for a period of fourteen
(14), months.
Charles Cummins of the Crystal Mountain Property Owners
Association

made

inquiries

of

Deena

Smith

and

others

of

the

ownership of the D-7 Caterpillar in order to have it removed from
their property in June of 1991. (Tr. vol. Ill, p. 34-36, 79-80,
105, 125-126) . The D-7 Caterpillar and sheepsfoot were obstructing
the

driveway

to

the

clubhouse

of

Crystal

Mountain

and

the

association had never given consent that the machinery could be
upon property of Crystal Mountain. (Tr. vol. Ill, p. 106, 133, 139140, 147-149, 151-153) .
On July 1, 1991, Mr. Charles Cummins sent a letter by
certified mail, and to which he had signed his name as chairperson
of the board of the Crystal Mountain Property Owners Association,
to Max L. Smith in care of Romona Smith at their address in Orem,
Utah.

(Tr. vol. II, p. 187-190; vol. Ill p. 39-41, 109-110, Ex.
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14) .
The

letter

sent

to Max

Smith

by

Mr.

Cummins

stated,

"Dear Max: This letter is to advise you that it is our
desire to have the D-7 dozer located on Section "A"
common area of Indian Ridge Subdivision removed as soon
as possible.
This equipment has been at the present
location for approximately one year. If this unit is not
removed by July 12, 1991, we will consider it to be
abondoned and will act accordingly. Sincerely yours, THE
BOARD Charles Cummins Chairperson." (Ex. 14, Tr. vol.
Ill, pp. 109-110, 128-129).

Still nothing happened to resolve
association.

the problem

for the

Max L. Smith received and read the letter from Mr.

Cummins and asked Romona Smith to respond which she did on July 8,
1991.

Romona Smith signed the name of Max Smith to the letter.

(Tr. vol. I p. 252, 256; vol. II, pp. 187-190, 141-142; Ex. 1 7 ) .
Mr. Cummins received the letter from Max L. Smith.
p. 110-112) .
association

(Tr. vol. Ill,

Smith did nothing despite notification to him by the
that

the

D-7

Caterpillar

and

sheepsfoot

must

be

removed.
On July 27, 1991, Mr. Charles Cummins, as President of
the Crystal Mountain Property Owners Association wrote a letter to
Mountainville
Bonino,

Enterprises

authorizing

him

subdivision property.

operated

to remove

by

the

the D-7

Defendant,
Caterpillar

Domonic
from

the

(Tr. vol. Ill, p. 105, Ex. 3 1 ) .

During the first part of October, 1991, Deena Smith met
with Domonic Bonino at his place of business. (Tr. vol. Ill p. 4142, dom) . During this conversation Deena Smith told Domonic Bonino
that she and Max Smith had an interest in the bulldozer and Domonic
Bonino told Deena Smith that there were storage fees incurred on
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it.

Deena Smith declined to pay the storage fees on the D-7 and

obtain possession of it from Defendant Bonino. (Tr. vol. Ill, p.
41-42, 169-170).
During the third week of October, 1991, Romona Smith
arrived at the place of business of the Defendant, Domonic Bonino,
and claimed that the D-7 Caterpillar belonged to her.

She did not

claim that Max L. Smith was the owner of the D-7 Caterpillar, nor
that she was there on his behalf.

Romona Smith despite her claim

of ownership did not offer proof to Domonic Bonino that she owned
the machinery nor did she offer to pay the transportation and
storage expenses. (Tr. vol. I p.259, vol. Ill p. 170, 172, 200201) .
During the third week of October, 1991, Romona Smith
arrived at the place of business of the Defendant, Doug Shelly, and
claimed that the D-7 Caterpillar belonged to her.

She did not tell

Doug Shelly that Max L. Smith was the owner of the machinery, nor
that she was there on his behalf.

Romona Smith despite her claim

of ownership did not offer proof to Domonic Bonino that she owned
the machinery nor did she offer to pay the transportation and
storage expenses. (Tr. vol. I p.259, vol. Ill p. 170, 172, 200-201;
vol. four, pp. 111-114).
During the third week of October, 1991, the Plaintiff, J.
Fred Smith, arrived at the place of business of the Defendant,
Domonic Bonino, and claimed that the D-7 Caterpillar and sheepsfoot
were owned by him.

J. Fred Smith did not claim that Red, Z, Inc.,

owned the sheepsfoot, nor that he was there on it's behalf to claim
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the property.

Despite his claim of ownership of the D-7 and

sheepsfoot J. Fred Smith did not offer proof to Domonic Bonino of
his identification nor proof that he owned the sheepsfoot and that
Romona Smith owned the D-7 Caterpillar.

He did not offer to pay

the transportation and storage expenses on the machinery. (Tr. vol.
I p. 156-161, vol. Ill p. 174-176, 72, 200-201; vol. four pp. 114118) .
Should Shelly or Bonino have delivered the property to
Romona Smith or Fred Smith not knowing who they were and in light
of the fact that they did not produce any evidence of the ownership
or right to possession of the equipment?

To do so would have made

Shelly and Bonino liable to Max L. Smith given that they knew the
equipment was in his right of possession.

Prosser in, Law of

Torts, West Publishing Co. (1971) Conversion, §15, states:
Perhaps the most common way in which conversion is
committed is by an unauthorized transfer or disposal of
possession of the goods to one who is not entitled to
them.
Ownership was in issue in this action because of the
claims of ownership of the property made by Romona Smith and J.
Fred Smith.

After Mr. Bonino spoke with Deena Smith and from the

letter he had received from Mr. Cummins and his conversation with
counsel for Deena Smith in the divorce proceeding he had the belief
that the equipment was in the ownership and possession of Max L.
Smith.
On October 28, 1991, J. Fred Smith and Romona Smith
arrived at the business of Doug Shelly who told them that he wanted
them to get rid of the machinery or he would "...put them in the
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street." (Tr. vol. I pp. 93-94, 267, vol. II, p. 74).
On

the

6 th

day

of

November,

1991, counsel

for

the

Plaintiffs', Darwin C. Fisher, mailed a letter to Doug Shelly which
identified Romona Smith and J. Fred Smith as the owners of the D-7
Caterpillar and sheepsfoot and demanded the return of the machinery
by November 8, 1991, or J. Fred Smith and Romona Smith would
institute criminal charges and civil proceedings. The letter from
counsel did not identify Max L. Smith as the owner of the D-7
Caterpillar nor Red Z, Inc., as the owner of the sheepsfoot. The
letter did not identify Max L. Smith and Red Z, Inc., as the true
owners of the property. (Tr. vol. Tr. 177-181, vol. four, pp. 118119, Ex. 33).
On November 6, 1991, counsel for the Plaintiffs also sent
a letter to Andrew B. Berry, Jr., attorney at law.

At this time

Mr. Berry was not counsel for Bonino nor Shelly regarding this
matter nor any other matter.

The letter claimed that Romona Smith

was the owner of the D-7 Caterpillar and that J. Fred Smith was the
owner of the sheepsfoot and demanded the return of the property to
them.

The letter did not identify the true owners of the property,

Max L. Smith and Red Z, Inc. (Tr. vol. Ill p. 200, 203-207, Ex.
36) .
In late November, 1991, Domonic Bonino called Andrew
Berry, counsel for Deena C. Smith in case number 9726, and was
informed of the true ownership of the D-7 Caterpillar bulldozer in
Deena C. Smith and Max L. Smith.

(Tr. vol. Ill, pp. 199-200).

Andrew Berry was counsel for Deena Smith in the divorce proceeding
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and was aware of the true ownership of the equipment in Deena Smith
and Max L. Smith, and that Romona Smith did not own the equipment.
The court in 9726, had set aside conveyances between Max and Romona
Smith intending to deprive the trial court of jurisdiction and
Deena C. Smith of her share of the marital estate. (R. 358, Ex. 26,
paragraphs 13, 25, and 30, Tr. vol. II, pp. 125-127).
The trial court found that the Plaintiff, Max L. Smith,
was the owner of the D-7 Caterpillar bulldozer. (R. 361, para. 24) .
Throughout the entire event, court proceedings and trial Romona
Smith

claimed

bulldozer.

that

she was

the

owner

of

the

D-7

Caterpillar

In Benton v. Div. Of State Lands & Forestry, 709 P.362,

365 (Utah 1985), the Supreme Court of Utah states:
"Utah follows orthodox criteria in applying the doctrine
of conversion." (Citation omitted). Essential to the
doctrine of conversion is that the plaintiff have title
or possession of the item allegedly converted. 'The
general rule is that an action for conversion is not
maintainable unless the plaintiff, at the time of the
alleged conversion, is entitled to immediate possession
of the property. An interest in the property which does
not carry with it a right to possession is not
sufficient; the right to maintain tha action may not be
based upon a right to possession at a future time.'
Johnson v. Flowers. 228 P.2d 406, 407 (Utah 1951).

In D'Aston v. Aston, 844 P.2d 345 (Utah App. 1992), this
Court held that findings of ownership in a conversion case must be
supported by substantial evidence, not by mere conjecture.

Should

less be required of those demanding delivery of the property from
Shelly and Bonino when they had a reasonable belief

that

the

equipment was not the property of nor in the possession of Romona
Smith

and

Fred

Smith?

The

true
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owner

and

possessor

of

the

equipment, Max L. Smith, had received notice that the property must
be removed or it would be considered abondoned by the Crystal
Mountain Property Owners Association and Mr. Cummins.
The general rule regarding the necessity of a proper
demand for property alleged to be converted is stated in 18 Am.Jur.
Conversion, §63, p.197:
A demand and refusal may be necessary to constitute a
conversion, and to enable the plaintiff to maintain his
action. Thus, a demand is necessary where the original
taking is lawful, where the defendant is rightfully in
possession, and there is no assumption of ownership,
wrongful use, or any act of conversion prior to the
demand, . . . (Citations omitted). See also, Christensen
v. Pugh, 36 P.2d 100 (Utah 19 ) .
Section 65 states:
To constitute a refusal to return goods a conversion
thereof, where a demand and refusal are necessary, the
demand must be mace by the person entitled to possession.
Such demand need not, however, be made personally; it may
be made by a duly authorized agent. An agent making a
demand for the delivery of property belonging to his
principal must, as a general rule, display his authority
to make the demand and receive the goods; where the goods
are detained because of a reasonable and bona fide doubt
as to the authority of the agent to receive the property,
there is no conversion. Id. at 199.
The trial court found that Max L. Smith was the owner of
the D-7 Caterpillar bulldozer and that Red Z, Inc., was the owner
of the sheepsfoot.

Fred Smith testified

that he had let the

sheepsfoot to Max L. Smith for use on the Oaker Hills subdivision
over two (2), years before August 13, 1991. (R. 360-361; Tr.vol. I,
pp.60-61).

Doug Shelly and Domonic Bonino had a reasonable and

bona fide doubt as to the authority of the agents of Max Smith and
Red

Z,

Inc., Romona

Smith and J.

Fred

Smith,

to receive

the

equipment precluding the trial court's conclusion of conversion.
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(Tr. vol.4, pp.117-118).
On July 27, 1991, Mr. Charles Cummins, as President of
the Crystal Mountain Property Owners Association wrote a letter to
Mountainville

Enterprises

operated

by

the Defendant, Domonic

Bonino, authorizing him to remove the D-7 Caterpillar from the
subdivision property.

(Tr. vol. Ill, p. 105, Ex. 31).

Prior to August 13, 1991, Domonic Bonino hired Doug
Shelley to move the D-7 from the Crystal Mountain Subdivision real
property to Mr. Shelly's real property for the sum of $250.00,
which was paid to Mr. Shelly by Mr. Bonino. (R. 365, Tr. vol. 5,
pp.173-174). Mr. Shelly hired Branch Cox Construction to assist in
the effort because Mr. Shelley's equipment trailer was not large
enough to haul the D-7 Caterpillar and sheepsfoot. (R. 365-366) .Tr.
vol. 5, pp. 173-175; vol.4, pp.103-106).

Doug Shelly and Domonic Bonino raised the defense that
the Plaintiffs had failed to join indispensible parties which
included the Crystal Mountain Property Owners Association and
Branch Cox Construction. (R.435-436, Tr. vol. 5, pp. 303-304,311).
18 Am.Jur. Conversion, §66, at page 200, sets forth the
principles governing the liability of an agent or employee upon
whom a demand

is made

for the return of property

allegedly

converted:
To constitute a failure to surrender goods a conversion,
where a demand and refusal are necessary, the demand
should be made upon the person obligated to surrender the
property. If it is made upon an agent or employee, it
should be made upon one within the scope of whose
employment it is to determine whether a surrender should
be made.
Thus, a demand upon an agent or employee
charged with the bare custody of the property would not
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make the continued detention of the goods by the
principal or employer, without more, so wrongful and
tortious as to amount to a conversion. (Citations
omitted).
During the third week of October, 1991, Romona Smith
arrived at the place of business of the Defendant, Domonic Bonino,
and claimed that the D-7 Caterpillar belonged to her. She did not
claim that Max L. Smith was the owner of the D-7 Caterpillar, nor
that she was there on his behalf.

Romona Smith despite her claim

of ownership did not offer proof to Domonic Bonino that she owned
the machinery nor did she offer to pay the transportation and
storage expenses. (Tr. vol. I p. 259, vol. Ill p. 170, 172, 200201) .
During the third week of October, 1991, Romona Smith
arrived at the place of business of the Defendant, Doug Shelly, and
claimed that the D-7 Caterpillar belonged to her. She did not tell
Doug Shelly that Max L. Smith was the owner of the machinery, nor
that she was there on his behalf.

Romona Smith despite her claim

of ownership did not offer proof to Domonic Bonino that she owned
the machinery nor did she offer to pay the transportation and
storage expenses. (Tr. vol. I p.259, vol. Ill p. 170, 172, 200-201;
vol. four, pp. 111-114).
During the third week of October, 1991, the Plaintiff, J.
Fred Smith, arrived at the place of business of the Defendant,
Domonic Bonino, and claimed that the D-7 Caterpillar and sheepsfoot
were owned by him.

J. Fred Smith did not claim that Red, Z, Inc.,

owned the sheepsfoot, nor that he was there on it's behalf to claim
the property.

Despite his claim of ownership of the D-7 and
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sheepsfoot J. Fred Smith did not offer proof to Domonic Bonino of
his identification nor proof that he owned the sheepsfoot and that
Romona Smith owned the D-7 Caterpillar.

He did not offer to pay

the transportation and storage expenses on the machinery. (Tr. vol.
I p. 156-161, vol. Ill p. 174-176, 72, 200-201; vol. four pp. 114118) .
The

Defendant,

Doug

agent/employee of Domonic Bonino.

Shelly,

was

acting

as

the

The Defendant, Domonic Bonino,

was hired by the Crystal Mountain Property Owners Association to
remove

the equipment

which obstructed

the driveway

to their

clubhouse for over fourteen (14), months. It was Crystal Mountain
Property Owners Association and Mr. Cummins, it's chairman, that
had given Max L. Smith notice that unless he removed the equipment
that they would consider it abondoned and remove it themselves.
Despite

this notice Mr. Smith failed to act to protect his

property.

The Defendants are not liable for the conversion of the

D-7 Caterpillar and sheepsfoot. In light of the evidence presented
at trial the conclusion of the trial court that the Defendants
converted

the

property

of

the plaintiffs

capricious.

32

was

arbitrary

and

THE FINDINGS AND EVIDENCE IS INSUFFICIENT TO SUPPORT
AN AWARD OF PUNITIVE DAMAGES AGAINST THE DEFENDANTS
The trial court awarded the Plaintiffs, Max L. Smith and
Red Z, inc., punitive damages, costs and attorney fees against the
Defendants, Doug Shelly and Domonic Bonino.

(R. 370-371) .

The

award of punitive damages is based upon inadequate findings and
insufficient evidence.

In Utah, the authority for an award of

punitive damages is provided by statute.
Utah Code Annotated, §78-18-1(1)(a):
Except as otherwise provided by statute, punitive damages
may be awarded only if compensatory or general damages
are awarded and it is established by clear and convincing
evidence that the acts or omissions of the tortfeasor are
the result of willful and malicious or intentionally
fraudulent conduct, or conduct that manifests a knowing
and reckless indifference toward, and a disregard of, the
rights of others.
Punitive damages may be awarded if the Plaintiffs prove
by clear and convincing evidence that the Defendants' conduct was
willful

and

malicious

or

that

it

manifests

a

indifference and disregard of the rights of others.

knowing

and

In addition,

the Plaintiffs must prove that and award of punitive damages is
appropriate

under

the

circumstances

of

this

case. Johnson

v.

Rogers, 90 Utah Adv. Rep. 3 (1988); Mountain States Tel., 709 P.2d
330, 337 (Utah 1985); Synergetics v. Marathon Ranching Co., 701
P.2d 1106 (Utah 1985) .
The Plaintiffs must establish at trial that an award of
punitive damages will clearly accomplish a public objective not
otherwise

accomplished

by

the

award

of

compensatory

damages.

Punitive damages may be awarded only in exceptional cases. Behrens
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v. Raleigh Hills HOSP., Inc., 675 P.2d 1179, 1186 (Utah 1983).
The factors which should be considered in determining the
amount of punitive damages to be awarded include (1) the nature of
the alleged misconduct,

(2) the extent of the effect of the

misconduct on the lives of the Plaintiffs and others, (3) the
probability of future recurrence of such misconduct,
relationship of the parties,
Defendants,

(6) the

facts

(4) the

(5) the relative wealth of the

and

circumstances

surrounding

the

misconduct, and (7) the amount of actual damages awarded. First
Security Bank v. J.B.J. Feedvards, 653 P.2d 591, 598-599 (Utah
1982) .

The trial court in this action failed to enter findings

supporting the amount of punitive damages and attorney fees it
awarded.

None of the above factors were considered by the trial

court in awarding attorney fees and punitive damages.

Moreover,

the Defendants were deprived of the opportunity to cross examine
the Plaintiffs counsel upon the reasonableness of his claimed
attorney fees.
By well established rule in Utah, attorney fees cannot be
recovered unless provided

for by contract or statute. Turtle

Management, Inc. v. Haggis Management, 645 P.2d 667 (Utah 1982).
Applying these standards to the facts of this case it is
apparent that the trial court erred in awarding the Plaintiffs, Max
L. Smith and Red Z, Inc., punitive damages and attorney fees.
Assuming, arguendo, that the trial court awarded punitive damages
and attorney fees against the Defendants based upon it's findings
inferring deceit, nos. 43, 45, 47, and 59, which were controverted
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by the Defendants, those statements were not made to the persons in
possession of the property, Deena Anette Smith or Max L. Smith.
Facts militating against the conclusion that the acts of Doug
Shelly and Domonic Bonino were willful and malicious are delineated
hereafter.
The Plaintiffs and the Defendant had not met nor known
each other until late October, 1991.

(R. 368, Tr. vol. I p.73,

266, vol. Ill p. 71, 154, 169, 172-173).

The Defendant, Domonic

Bonino, had not ever met the Plaintiff, Max L. Smith, until the
beginning of the trial of this action. (Tr. vol. Ill p. 154, 156157) .
The

Crystal

Mountain

Subdivision

is

a

mountain

recreational subdivision which is contiguous to the Oaker Hills
Subdivision

on

the

South.

Northern Sanpete County.

Both

subdivisions

are

located

in

Charles Cummins is the chairperson of the

Crystal Mountain Property Owners Association. (R. 358-360, Tr. vol
III, p. 105).
On

October

14, 1988, Max

L.

Smith

purhcased

a

D-7

Caterpillar from Walker Construction Company for the purchase price
of $5,250.00 which was paid by a check signed by Max L. Smith and
drawn on a bank account named "Oaker Hills."

(R. 361, Tr. vol.

II.pp. 121-124; vol. Ill p. 42-44, Ex. 27 and 28).
The Plaintiff, Max L. Smith, was divorced from a nonparty witness to this action, Deena C. Smith, by a Decree of
Divorce entered case number 9726, in the Sixth Judicial District
Court for Sanpete County on the 14th day of September, 1990. Deena
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C. Smith was the Plaintiff and Max L. Smith was the Defendant in
the divorce action.

Andrew Berry was counsel for Deena Smith in

the divorce proceeding and was aware of the true ownership of the
equipment in Deena Smith and Max L. Smith, and that Romona Smith
did not own the equipment. (R. 358, Ex. 26, paragraphs 13, 25, and
30, Tr. vol. II, pp. 125-127).
The Plaintiff, J. Fred Smith, in the Spring of 1989, had
leased

and

allowed

the

Plaintiff, Max

L.

Smith,

the use

and

possession of the sheepsfoot. (Tr. Vol. Ill, p. 29-30).
In 1989 both the D-7 Caterpillar and sheepsfoot, which
was pulled behind the D-7, were on the Oaker Hills subdivision real
property. (Tr. vol. Ill, p. 29).
Prior to the entry of the Decree of Divorce in 9726,
Deena C. Smith had the temporary use and possession of the D-7
Catterpillar and the Oaker Hills Subdivision under a temporary
order

in

that

case

and

Max

L.

Smith

was

restrained

from

interferring with the business and property. (Tr. vol. Ill, p. 30) .
Paragraph 25, of the Decree of Divorce in case number
9726, states
The Defendant, Max L. Smith, is awarded the use and
possession of the D7 Caterpillar subject to all liability
thereon and holding the Plaintiff harmless therefrom.
The Plaintiff is reserved the right to use said machinery
upon twenty-four (24) hours notice to the Defendant. The
Plaintiff
shall
provide
her
own
fuel.(Ex.26,
para.25).
Deena C. Smith was awarded the ownership of the Oaker
Hills Subdivision by virtue of paragraph 13, of the Decree of
Divorce in case number 9726. (Exhibit 26, para. 13) . The Decree of
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Divorce, in paragraph 30, set aside and declared void conveyances
between Romona Smith and Max L. Smith, intended to deprive Deena
Smith of her share of the marital estate and deprive the trial
court of jurisdiction over the assets. (Exhibit 26, para. 30).
In June of 1990, and on August

13, 1990, the D-7

Caterpillar and sheepsfoot were on the Oaker Hills Subdivision real
property and in Deena Smith's possession. (Tr. vol. II, pp. 129133; vol. Ill p. 30-31).

The D-7 Caterpillar had several holes in

it's radiator. (Tr. vol. II, pp. 129-133).
Prior to the entry of the Decree of Divorce in 9726, and
in June of 1990, Max L. Smith, drove the D-7 Caterpillar with holes
in the radiator and with the sheepsfoot attached from the Oaker
Hills Subdivision to the Crystal Mountain Subdivision seizing the
engine of the D-7. (Tr. vol. II, pp. 129-134; vol. Ill, pp. 30-32,
85) .
Four days later Max L. Smith caused the inoperable D-7
and sheepsfoot to be moved onto a driveway blocking the entrance to
the clubhouse of the Crystal Mountain Property Owners Association.
(Tr. vol. II, pp. 129-133; vol. Ill pp. 30-32).
Max L. Smith did not obtain consent to leave the D-7
Caterpillar and sheepsfoot on the real property of the Crystal
Mountain Property Owners Association. (Tr. vol. Ill, 139-140).
In June, 1990, and

at this

location Max L. Smith

disassembled the engine of the D-7 Caterpillar in order to begin
making repairs. (Tr. vol. Ill p.37-38).
During the next few months a few repairs were done on the
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D-7 Caterpillar but none were performed from winter, 1990. (R. 362,
Tr. vol. II, pp. 186-187, 134-139) . Romona Smith paid for some of
the parts and repairs. (R. 362-363) . The last repair attempted was
in November, 1990, and the D-7 Caterpillar was left disassembled
with engine parts strewn about throughout the winter of 1990-1991.
(Tr. vol. H I , p.38,Cummins, Max Dom) .
Charles Cummins of the Crystal Mountain Property Owners
Association

made

inquiries

of

Deena

Smith

and

others

of

the

ownership of the D-7 Caterpillar in order to have it removed from
their property in June of 1991. (Tr. vol. Ill, p. 34-36, 79-80,
105, 125-126).
the

driveway

The D-7 Caterpillar and sheepsfoot were obstructing
to

the

clubhouse

of

Crystal

Mountain

and

the

association had never given consent that the machinery could be
upon property of Crystal Mountain. (Tr. vol. Ill, p. 106, 133, 139140, 147-149, 151-153).
On July 1, 1991, Mr. Charles Cummins sent a letter by
certified mail, and to which he had signed his name as chairperson
of the board of the Crystal Mountain Property Owners Association,
to Max L. Smith in care of Romona Smith at their address in Orem,
Utah.

(Tr. vol. II, p. 187-190; vol. Ill p. 39-41, 109-110, Ex.

14) .
The letter sent to Max Smith by Mr. Cummins

stated,

"Dear Max: This letter is to advise you that it is our
desire to have the D-7 dozer located on Section "A"
common area of Indian Ridge Subdivision removed as soon
as possible.
This equipment has been at the present
location for approximately one year. If this unit is not
removed by July 12, 1991, we will consider it to be
abondoned and will act accordingly. Sincerely yours, THE
BOARD Charles Cummins Chairperson." (Ex. 14, Tr. vol.
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Ill, pp. 109-110, 128-129).
Max L. Smith received

and

read the

letter

from Mr.

Cummins and asked Romona Smith to respond which she did on July 8,
1991.

Romona Smith signed the name of Max Smith to the letter.

(Tr. vol. I p. 252, 256; vol. II, pp. 187-190, 141-142; Ex. 17).
Mr. Cummins received the letter from Max L. Smith. (Tr. vol. Ill,
p. 110-112) .
On July 27, 1991, Mr. Charles Cummins, as President of
the Crystal Mountain Property Owners Association wrote a letter to
Mountainville

Enterprises

operated

by

the

Defendant,

Domonic

Bonino, authorizing him to remove the D-7 Caterpillar from the
subdivision property.

(Tr. vol. Ill, p. 105, Ex. 31).

Prior to August

13, 1991, Domonic Bonino hired Doug

Shelley to move the D-7 from the Crystal Mountain Subdivision real
property to Mr. Shelly's real property for the sum of $250.00,
which was paid to Mr. Shelly by Mr. Bonino. (R. 365, Tr. Bonino,
Shelly).

Mr. Shelly hired Branch Cox to assist in the effort

because Mr. Shelley's equipment trailer was not large enough to
haul the D-7 Caterpillar and sheepsfoot. (R. 365-366).Tr.shelly)
On August 13, 1991, the Defendant, Doug Shelley, assisted
by Branch Cox, moved both the D-7 Caterpillar and the sheepsfoot
attached to it from the Crystal Mountain Subdivision real property
to Mr. Shelley's real property in Sanpete County, Utah. (Tr. stip,
Shelly).

At this time the D-7 Caterpillar was still disassembled

with enging parts strewn about the ground near it at the time it
was moved by Shelly and Cox. (Tr. Shelly, Fred).
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The D-7 Caterpillar and sheepsfoot were in the possession
of Max L. Smith or Deena Anette Smith under the temporary order in
the divorce proceeding at all times prior to August 13, 1991, when
the equipment was taken off of the Crystal Mountain property. (Tr.
vol. II, pp. 132-133, 191).
On September 30, 1991, Max L. Smith, Romona Smith and J.
Fred Smith were in the District Court in Sanpete County on a
hearing in the divorce proceeding, case number 9726, and heard
Andrew Berry as counsel for Deena Smith in that proceeding inform
the Court that the D-7 Caterpillar was in jeopardy of being lost
because of the inattentiveness of Max L. Smith.

Deena Smith's

counsel Andrew Berry, not certain of the status of the machine,
believed that the D-7 Caterpillar was being taken by the State of
Utah. (Ex. 41).
During the first part cf October, 1991, Deena Smith met
with Domonic Bonino at his place of business. (Tr. vol. Ill p. 4142, dom) . During this conversation Deena Smith told Domonic Bonino
that she and Max Smith had an interest in the bulldozer and Domonic
Bonino told Deena Smith that there were storage fees incurred on
it.

Deena Smith declined to pay the storage fees on the D-7 and

obtain possession of it from Defendant Bonino. (Tr. vol. Ill, p.
41-42, 169-170) .
During the third week of October, 1991, Romona Smith
arrived at the place of business of the Defendant, Domonic Bonino,
and claimed that the D-7 Caterpillar belonged to her.

She did not

claim that Max L. Smith was the owner of the D-7 Caterpillar, nor
4€£

that she was there on his behalf.

Romona Smith despite her claim

of ownership did not offer proof to Domonic Bonino that she owned
the machinery nor did she offer to pay the transportation and
storage expenses. (Tr. vol. I p.259, vol. Ill p. 170, 172, 200201) .
During the third week of October, 1991, Romona Smith
arrived at the place of business of the Defendant, Doug Shelly, and
claimed that the D-7 Caterpillar belonged to her.

She did not tell

Doug Shelly that Max L. Smith was the owner of the machinery, nor
that she was there on his behalf.

Romona Smith despite her claim

of ownership did not offer proof to Domonic Bonino that she owned
the machinery nor did she offer to pay the transportation and
storage expenses. (Tr. vol. I p.259, vol. Ill p. 170, 172, 200-201;
vol. four, pp. 111-114).
During the third week of October, 1991, the Plaintiff, J.
Fred Smith, arrived at the place of business of the Defendant,
Domonic Bonino, and claimed that the D-7 Caterpillar and sheepsfoot
were owned by him.

J. Fred Smith did not claim that Red, Z, Inc.,

owned the sheepsfoot, nor that he was there on it's behalf to claim
the property.

Despite his claim of ownership of the D-7 and

sheepsfoot J. Fred Smith did not offer proof to Domonic Bonino of
his identification nor proof that he owned the sheepsfoot and that
Romona Smith owned the D-7 Caterpillar.

He did not offer to pay

the transportation and storage expenses on the machinery. (Tr. vol.
I p. 156-161, vol. Ill p. 174-176, 72, 200-201; vol. four pp. 114118) .
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On October 28, 1991, J. Fred Smith and Romona

Smith

arrived at the business of Doug Shelly who told them that he wanted
them to get rid of the machinery or he would "...put them in the
street." (Tr. vol. I pp. 93-94, 267, vol. II, p. 74).
On

the

6th

day

of

November,

1991, counsel

for

the

Plaintiffs7, Darwin C. Fisher, mailed a letter to Doug Shelly which
identified Romona Smith and J. Fred Smith as the owners of the D-7
Caterpillar and sheepsfoot and demanded the return of the machinery
by November

8, 1991, or J. Fred Smith and Romona Smith would

institute criminal charges and civil proceedings. The letter from
counsel did not identify Max L. Smith as the owner of the D-7
Caterpillar nor Red Z, Inc., as the owner of the sheepsfoot. The
letter did not identify Max L. Smith and Red Z, Inc., as the true
owners of the property. (Tr. vol.

177-181, vol. four, pp. 118-119,

Ex. 33).
On November 6, 1991, counsel for the Plaintiffs also sent
a letter to Andrew B. Berry, Jr., attorney at law.

At this time

Mr. Berry was not counsel for Bonino nor Shelly regarding this
matter.
D-7

The letter claimed that Romona Smith was the owner of the

Caterpillar

and

that

J.

Fred

Smith was

the

owner of

sheepsfoot and demanded the return of the property to them.

the
The

letter did not identify the true owners of the property, Max L.
Smith and Red Z, Inc. (Tr. vol. Ill p. 200, 203-207, Ex. 36).
In late November, 1991, Domonic Bonino called Andrew
Berry, counsel for Deena C. Smith in case number 9726, and was
informed of the true ownership of the D-7 Caterpillar bulldozer in

€2

Deena C. Smith and Max L. Smith.

(Tr. vol. Ill, pp. 199-200).

Andrew Berry was counsel for Deena Smith in the divorce proceeding
and was aware of the true ownership of the equipment in Deena Smith
and Max L. Smith, and that Romona Smith did not own the equipment.
The court in 9726, had set aside conveyances between Max and Romona
Smith intending to deprive the trial court of jurisdiction and
Deena C. Smith of her share of the marital estate. (R. 3 58, Ex. 26,
paragraphs 13, 25, and 30, Tr. vol. II, pp. 125-127).
On the 8th day of January, 1992, the Plaintiffs, Romona
Smith and J. Fred Smith filed their Complaint in the Sixth Judicial
District Court for Sanpete County, Utah, alleging that Romona Smith
was the owner of the D-& Caterpillar and that J. Fred Smith was the
owner of the sheepsfoot. The Plaintiffs, Romona Smith and J. Fred
Smith claimed conversion and conspiracy to deprive them of their
property warranting punitive damages in their complaint. (R. 1-6) .
On the 3rd day of February, 1992, the Defendants filed
their Answer and Counterclaim asserting that Romona Smith and J.
Fred

Smith

were

not

the

owners

of

the

D-7

Caterpillar

and

sheepsfoot, lack of standing, untimely and improper demand for the
property, and refusal to pay the transportation and storage fees
and the Plaintiffs failure to join indispensible parties.

The

Defendants also asserted the defenses of unclean hands, bad faith,
fraud, abondonment, and abuse of process. (R. 15-32, 435).
On the 6th day of March, 1992, the Plaintiffs, Romona
Smith and J. Fred Smith, filed their Motion for Partial Summary
Judgment which was supported by their affidavits. (R. 40-65).
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The Affidavit of Fred Smith in support of the motion (R.
56-60), claimed that Fred Smith was the owner of the sheepsfoot.
The affidavit was not filed in his capacity as an officer of Red Z,
Inc.,

nor did it identify Red Z, Inc., as the owner of the

property. (R. 56-60).
The Affidavit of Romona Smith filed in support of the
motion for summary judgment claimed that Romona Smith was the owner
and purchaser of the D-7 Caterpillar and that she had not received
notice from the Crystal Mountain Property Owners Association to
remove it. (R. 61-65).
The Plaintiffs failed to prove that the Defendants'
conduct was willful and malicious or that it manifests a knowing
and indifference and disregard of the rights of others.

In

addition, the Plaintiffs failed to prove that and award of punitive
damages is appropriate under the circumstances of this case.
Johnson v. Rogers, 90 Utah Adv. Rep. 3 (1988) ; Mountain States
Tel. , 709 P.2d 330, 33*7 (Utah 1985); Synergetics v. Marathon
Ranching Co..

701 P.2d 1106 (Utah 1985).

The Plaintiffs did not establish at trial that an award
of punitive damages will clearly accomplish a public objective not
otherwise

accomplished

by the award of compensatory damages.

Punitive damages may be awarded only in exceptional cases. Behrens
v. Raleigh Hills Hosp., Inc., 675 P.2d 1179, 1186 (Utah 1983).
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CONCLUSION
The trial courts conclusion that the Defendants, Doug
Shelly

and

Domonic

Bonino,

converted

the

D-7

Caterpillar

and

sheepsfoot, which were in the possession of Max L. Smith was in
error and should be reversed.
The

trial

court's

conclusion

that

the

acts

of

the

Defendants, Doug Shelly and Domonic Bonino, given the circumstances
of this case, were willful and malicious justifying the imposition
of punitive damages and attorney fees, and the amounts thereof, is
not supported by adequate Findings of Fact and is not supported by
the evidence and should be reversed.
RESPECTFULLY SUBMITTED this 13t±L^day of February, 1995.

ANDREW B. BERRY,
Attorney for

CERTIFICATE OF MAILING AND SERVICE
I hereby certify that on this 16th day of February, 1995, I
mailed, postage prepaid and by first class mail, two (2), true and
correct copies of the foregoing Brief Of Appellants to Darwin C.
Fisher, Attorney for Appellees, aj>-2*6 96 Noft^i University Avenue,
Suite 220, Provo, Utah 84604.
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ROMONA SMITH, J. FRED SMITH,
MAX L. SMITH and RED Z, INC.
Plaintiffs,
DECISION (including FINDINGS OF
FACT, CONCLUSION OF LAW and
an ORDER)
vs.

Case numbers 920600001 and
920600252
DOUG SHELLY and
DOMONIC BONINO,
Judge David L. Mower
Defendants.

This matter was tried to the Court, sitting without a jury, in Manti, Utah, over the
course of several days. At the conclusion of evidence and argument, counsel were instructed
to submit their proposed findings of fact, and to submit the same both on paper and on
magnetic media.
The submission from plaintiffs was received on October 4, 1993. The paper is in the
form of a pleading entitled "Findings of Fact." It consists of 23 pages, including 120 separate,
numbered paragraphs, some with subparagraphs. The magnetic media was a 3.5-inch computer
disk containing one file, "d-7.fof," 43,192-byte file size, creation date 10/1/93.
The submission from defendants was received on October 26, 1993. The paper is in
f:\home\district\wp\9311051 .san

Smith vs. Shelly and Bonino, 920600001 and 920600252, DECISION (including FINDINGS OF
FACT, CONCLUSION OF LAW and an ORDER) - Page 2
the form of a pleading entitled "Objections to Proposed Findings of Fact." It consists of 55
pages. The magnetic media was a 5.25-inch disk, a size that is not compatible with any
Court-owned computer hardware. The Clerk in Richfield made arrangements with an
employee of Sevier County, Utah, to copy the entire contents of the 5.25-inch disk onto a 3.5inch disk. On this disk were two files, "finding.fct," 45,688 bytes, creation date 10/25/93, and
"objectio.fct," 90,923 bytes, creation date 10/26/93.l
It appears that the disk files "d-7.fof' and "finding.fct" contain exactly the same text,
which corresponds to the pleading "Findings of Fact" submitted by Mr. Fisher. The reason for
the difference in file size is not apparent.
The pleading "Objections to Proposed Findings of Fact" corresponds to the disk file
"objectio.fct" and is the work product of Mr. Berry.
The Court requested proposed findings of fact from counsel in an effort to enlist the
aid of their memories and to perhaps ease the Court's burden in making specific findings of
fact. While I have not adopted very many of counsel's proposed findings, their efforts did help
me crystallize my thinking.
In any event, this matter was tried to the Court, as heretofore stated. The dates on
which evidence was presented were: August 26, 27, 30, September 8 and 9, 1993. The
1

All three computer disks have been preserved and are in the Court's file.
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FACT, CONCLUSION OF LAW and an ORDER) - Page 3
following witnesses testified: Larry Anderson, Domonic Bonino, Freeda Brailsford, Marie
Chambers, Charles Cummins, Jr., David L. Hansen, Doug Shelley, Deena C. Smith, J. Fred
Smith, Max L. Smith, Romona Smith and Otho J. Walker.
Before any evidence was presented, the parties entered into a stipulation that certain
facts had been conclusively proved to be true. As I state my findings of fact, I will note any
that were part of this stipulation.
I find the following to be the facts in this case:
FINDINGS OF FACT
Section A. The parties, witnesses and other individuals and entities.
1.

All the parties to this action are individuals, except Red Z, Inc., which is a

corporation. (This finding was part of the parties' stipulation.)
2.

Plaintiff Romona Smith is the mother of plaintiffs J. Fred Smith and Max L.

3.

Plaintiffs Romona Smith and Max L. Smith live at the same residence at 485 West

Smith.

120 North, Orem, Utah.
4.

Plaintiff J. Fred Smith is president of Red Z, Inc. He is also a director and an

owner of 50% of the stock.
5.

A business known as Red Z was operated by plaintiff J. Fred Smith until it was
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incorporated as Red Z, Inc. sometime after 1982.
6.

Plaintiff Max L. Smith was and is the defendant in a divorce action in this Court,

case number 9726. A decree of divorce was entered in that case on September 30, 1990.
Paragraph 25 of that decree reads as follows:
The Defendant, Max L. Smith, is awarded the use and possession
of the D7 Catapillar (sic) subject to all liability thereon and holding
the Plaintiff harmless therefrom. The Plaintiff is reserved the right
to use said machinery upon twenty-four (24) hours notice to the
Defendant. The Plaintiff shall provide her own fuel.
7.

Deena C. Smith was and is the plaintiff in case number 9726, the divorce action.

8.

Defendants are residents of Sanpete County, Utah. (This finding was part of the

parties' stipulation.)
9.

Defendant Domonic Bonino operates a business under the name of Mountainville

Enterprises.
10.

Defendant Doug Shelley operates an excavation business. He owns property at a

place called Sports Haven, which is between Fairview and Mt. Pleasant in northern Sanpete
County.
11.

Charles Cummins, Jr. is the president of Crystal Mountain Property Owners

Association.
12.

David Hansen is assistant manager of Eureka Sales, a division of Wheeler
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Machinery Company of Salt Lake City, Utah. Eureka Sales is in the business of renting, selling
and salvaging construction equipment and machinery.
13.

Larry Anderson is a sales representative of Utah Track and Welding, Inc. of Salt

Lake City, Utah, which is in the business of selling and repairing construction equipment and
machinery.
14.

Otho J. Walker is recently retired from operating a business known as Walker

Construction Company. Among other things, it was in the business of construction equipment
sales and repair.
15.

In 1991 Ross Blackham was the County Attorney of Sanpete County.
Section B. Description of real and personal property items.

16.

The cause of action arose in Sanpete County, Utah. (This finding was part of the

parties1 stipulation.)
17.

Over the last several years plaintiffs J. Fred Smith and Max L. Smith have been,

separately, in the property development business. They have developed recreational subdivisions
in northern Sanpete County, Utah. The development work has included road construction.
18.

In northern Sanpete County there is a parcel known as the Crystal Mountain

Subdivision. This property has also been known as the Indian Ridge Subdivision. There is also
a parcel known as Oaker Hills Subdivision.
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19.

The Crystal Mountain and Oaker Hills subdivisions are either contiguous or nearly

20.

There exists two pieces of construction equipment, a model D-7 Caterpillar

so.

bulldozer, vehicle identification number 4T9683, and a sheepsfoot. (This finding was part of the
parties' stipulation.)
21.

The D-7 Caterpillar which is the subject of this case is the same one referred to

in paragraph 25 of the decree of divorce in case number 9726. It is equipped with an in-line 4cylinder diesel engine which has two cylinder heads, each covering two cylinders. It is an older
model, probably manufactured in 1954.
22.

A sheepsfoot (sometimes called a "tamper") is a road construction implement. It

is a steel cylinder or drum about 4 feet in diameter and about 6 feet in length, designed to be
filled with water and then dragged behind a bulldozer for soil compaction. The outside surface
of the drum is covered with metal spikes between 8 and 12 inches in length. The combined
action of the rolling of the drum and inserting of the spikes provides soil compaction.2
Section C. The events.
23.

The sheepsfoot was purchased by plaintiff J. Fred Smith in 1982 and later

Exhibit 3 received in evidence at the trial is a copy of a photograph of a
sheepsfoot.
f:\home\district\wp\931105 l.san

Smith vs. Shelly and Bonino, 920600001 and 920600252, DECISION (including FINDINGS OF
FACT, CONCLUSION OF LAW and an ORDER) - Page 7
transferred to Red Z, Inc.
24.

On October 14, 1988 Max L. Smith purchased the D-7 Caterpillar from Walker

Construction Company. (This finding was part of the parties' stipulation.) The purchase price,
$5,250.00, was paid by a check signed by Max L. Smith and drawn on a bank account named
"Oaker Hills."
25.

In 1989 both the D-7 and the sheepsfoot were on the Oaker Hills subdivision

property.
26.

In June or July of 1990 Mr. Max L. Smith drove the D-7 Caterpillar from the

Oaker Hills subdivision property toward the Crystal Mountain subdivision property. He never
reached his destination (which was about 2 miles away) because there were holes in the D-7*s
radiator. When the loss of coolant caused the engine to begin overheating, Mr. Smith shut it
down.
27.

A couple of days later Mr. Max L. Smith asked a friend with a motor grader to

help move the D-7. This was done and the D-7 completed its journey (although not under its own
power) to the Crystal Mountain property.
28.

Mr. Max L. Smith moved the sheepsfoot from Oaker Hills to Crystal Mountain

about 2 weeks later.
29.

The D-7 had suffered a cracked cylinder head as a result of being operated without
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coolant. Consequently, Mr. Max L. Smith began to disassemble it in order to make the necessary
repairs. He removed the hood, the radiator, the intake manifold and the cylinder heads.
30.

During the next several months, some repairs were done. However, the D-7 was

left partially disassembled and covered with a blue tarp through the winter of 1990-1991.
31.

Plaintiff Romona Smith paid various sums of money for parts and labor to repair

the D-7, as follows:
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Paid to

J Date

Wheeler
Machinery

14 Sep 1990

Northwest
Motor
Welding, Inc.

15 Mar 1991

Virgil
Coombs

$130.00

labor

1 18 Feb 1991

Ahlander's

$322.58

radiator

18 Feb 1991

Max
Broadhead

$100.00

labor

28 Feb 1991

First Security
Bank Visa

8 Feb 1991

Don Wood
Virgil
Coombs

$361.25

Purpose

14 Sep 1990

I 30 Nov 1990

32.

Amount

$2,552.76

$2,686.31

fuel injectors
rebuilt
cylinder
heads and
gasket

cylinder
heads

$300.00

labor

$50.00

labor

On July 1, 1991 Mr. Charles Cummins, Jr. sent a letter to which he had signed his

name as chair of the Board of Crystal Mountain Property Owners Association.
a.

The letter was addressed: Mr. Max Smith, a/c Ramona (sic) Smith, 485 W
120 N, Orem, Utah 84057.

b.

This is the text of the letter:

This letter is to advise you that it is our desire to have the
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D-7 dozer located on Section "A" common area of Indian
Ridge Subdivision removed as soon as possible. This
equipment has been at the present location for
approximately one year. If this unit is not removed by July
12, 1991, we will consider it to be abandoned and will act
accordingly.
33.

Mr. Max L. Smith read the letter and asked his mother to respond.

34.

On July 8, 1991 plaintiff Mrs. Romona Smith wrote a letter and signed Max's

name to it. The letter was addressed to: Crystal Mountain, Property Owners Association, Spanish
Fork, Utah. Partial text of the letter is:
Dear Sir:
I am very sorry to have left the tractor there so long. The
man that was to have finished fixing it ... moved not telling me
where he went. ... I am trying to find someone else to do this.
I have four lots there. I know how much you must want me
to get the tractor moved. I will try to do so real soon.
Thank you very much for your patience of such a long time.
35.

Mr. Cummins received the response written by Mrs. Smith.

36.

On July 27, 1991 Mr. Cummins signed his name to a letter addressed to

"Mountainville Ent, Mt. Pleasant, Ut.H Partial text of the letter is as follows:
Dear Sir:
You are hereby authorized to remove the D-7 Cat from the
Crystal Mountain development as soon as possible. The machine
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belongs to Max Smith who currently resides at 485 West 120
North, Orem, Ut.
37.

Sometime prior to August 13, 1991 Domonic Bonino asked Doug Shelley to move

the D-7 from Crystal Mountain to Mr. Shelley's property.
38.

Mr. Shelley asked Mr. Branch Cox to assist in the effort, since Mr. Shelley's

equipment trailer was not equal to the task of hauling a piece of equipment of the size and weight
of the D-7.
39.

On August 13, 1991 both the D-7 and the sheepsfoot were in Sanpete County,

Utah on property known as the Crystal Mountain Subdivision. (This finding was part of the
parties' stipulation.)
40.

41.

On August 13, 1991 the D-7 was not operable because
a.

it had no radiator;

b.

the intake manifold was not connected to the engine block; and

c.

the exhaust stack was detached.

On August 13, 1991 defendant Doug Shelly, assisted by Mr. Branch Cox, moved

both the D-7 and the sheepsfoot from the Crystal Mountain Subdivision to Mr. Shelley's property
in Sanpete County, Utah. (This finding was part of the parties' stipulation.)
42.

Defendant Domonic Bonino paid defendant Doug Shelly $250 for the work he did
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in moving the equipment. (This finding was part of the parties' stipulation.)
43.

On September 30, 1991, plaintiffs were in court in Sanpete County on another

matter when they heard Mr. Berry say,"... There's already been heavy machinery that's been lost
by Mr. Smith's inattentiveness, and he left a piece, a D7-Cat on a mountain and it's been taken
off the mountain by the State of Utah; and I'm not sure what the status of that is, but I suspect
it's gone by now because Mr. Smith had the machinery
44.

"

During the first part of October, 1991 defendant Domonic Bonino met with Deena

C. Smith at the former's place of business. The following conversation occurred:

45.

Smith:

Did you pick up the Cat? It belongs to me and Max.

Bonino:

Pay me a thousand dollars for a pick-up fee and you
can have it back.

Smith:

I can't afford it. You really ought to call Max. He
lives with Romona. Here is the address and
telephone number: ....

On October 12 or 15, 1991 plaintiff Romona Smith met with defendant Domonic

Bonino at the latter's place of business. The following conversation occurred:
Smith:

You have a D-7 Cat that belongs to me.

Bonino:

If you had just come yesterday, it was sitting right
out here in front. I sold it to James Schaefer of
Fillmore for salvage.
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46.

Smith:

Who got the money?

Bonino:

I did.

Smith:

Who moved it?

Bonino:

Doug Shelley.

Plaintiff Romona Smith called defendant Doug Shelley by telephone later that

same day. She arranged to meet with him, which she did the following day at his place of
business. Both the D-7 and the sheepsfoot were on Mr. Shelley's property on that day.
47.

During the deer-hunt time of 1991 plaintiff J. Fred Smith met with defendant

Domonic Bonino at the latter's place of business. The following conversation occurred:
Smith:

You have a D-7 Cat and a sheepsfoot. They're not
yours. The sheepsfoot belongs to Red Z, Inc., the
Cat belongs to Romona or Max Smith. We'll pay
you whatever you're into them.

Bonino:

The equipment belongs to me. Ross Blackham gave
me authority. The equipment has been disposed of.

48.

On that same day, plaintiff J. Fred Smith met with defendant Doug Shelley at the

latter's place of business. The following conversation occurred:
Smith:

That's my Cat and my sheepsfoot.

Shelley:

I don't think so.

Smith:

I want them back. Will you haul them to Indianola
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for me?
49.

On November 6, 1991 Darwin C. Fisher, acting on behalf of plaintiffs J. Fred

Smith and Romona Smith, wrote a letter and mailed it to defendant Doug Shelley. Partial text
of the letter is as follows:
... [Y]ou had no authority or right to take possession of the D-7
Caterpillar or Sheeps-Foot and ... your continued possession of
those items is wrongful. This letter is to serve you with written
demand to make arrangements for delivery of those items to the
rightful owners Romona Smith and Fred Smith by November 8,
1991, before 12 o'clock p.m.
50.

Mr. Shelley received the letter and showed it to Mr. Bonino.

51.

Mr. Shelley had possession of the D-7 and the sheepsfoot as of the time of trial.

52.

The plaintiffs had never met nor known about the defendants until after August

13, 1991.
53.

On August 13, 1991 the sheepsfoot was worth $2,800.00, the D-7 Caterpillar was

worth $1,300.00. On the last day of trial the respective values were $2,800.00 and $0.00.
54.

During 1991 and 1992 the rental value of a sheepsfoot was $600.00 per month.

55.

In 1991 plaintiff Red Z, Inc. entered into a contract with an entity known as Garff

Brothers to do road construction work in Summit County, Utah.
56.

Road construction work in Summit County is seasonal due to adverse weather
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conditions.
57.

Plaintiff Red Z, Inc. could have used the sheepsfoot during the months of August

and September 1991 and May, June, July, August and September 1992 on the Summit County
project.
58.

Plaintiffs filed this action in January of 1992 in order to regain possession of their

property. They retained counsel to assist them, and he has assisted them in this case. His fees are
reasonable in the sum of $ 9981.25.
59.

Defendants claimed authority to seize and hold the property from the Sanpete

County Attorney. However, no evidence regarding such authority was presented.
60.

The number of days between September 30, 1992 and September 8, 1993 is 344.

These facts3 lead the Court to conclude as follows:
CONCLUSION OF LAW
A.

Plaintiff Red Z, Inc. should be awarded judgment against defendants that it is the

owner of and is entitled to possession of the sheepsfoot. Defendants should be ordered to deliver

The parties' stipulation included one other fact, i.e., "Defendant Max L. Smith
never paid defendant Romona Smith any money for use of the D-7 outside of
Oaker Hills subdivision."
The Court has not adopted this finding as it was not useful in resolving any
disputed issues.
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possession thereof to it at the property of J. Fred Smith near Indianola, Utah within 10 days.
B.

Plaintiff Max L. Smith should be awarded judgment against defendants that he is

entitled to use and possession of the D-7 Caterpillar. He should be ordered to designate a location
within Utah to which defendants should be ordered to deliver it within 10 days. Should plaintiff
Max L. Smith fail to designate a delivery location within 30 days, then he forfeits any ownership
claim he might have.
C.

Plaintiff Red Z, Inc. should be awarded judgment against defendants and they

should be ordered to pay money to it as follows:
1.

the sum of $4,800.00 (this sum represents eight months' rent on the
sheepsfoot);

2.

the sum of $5,600.00 (this sum represents double the value of the
sheepsfoot; it is intended as punitive damages and is imposed to punish
defendants for their willful and malicious acts);

3.

the sum of $ 258.76 (this sum represents pre-judgment interest on
$4,800.00 from September 30, 1992 to September 8, 1993, calculated as
follows: $4,800.00 times 5.72% times 344 divided by 365 ).

D.

Plaintiff Max L. Smith should be awarded judgment against defendants and they

should be ordered to pay to him the sum of $3,900.00 (this sum represents triple the value of the
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D-7 as of August 13, 1991; it is intended as punitive damages and is imposed to punish
defendants for their willful and malicious acts).
E.

Plaintiffs Red Z, Inc. and Max L. Smith should be awarded judgment and

defendants and they should be ordered to pay to them the sum of $ 9981.25 (representing
attorney's fees).
F.

Defendants should be ordered to pay interest on the total judgment at the statutory

interest rate.
G.

The judgment should be augmented by the amount of reasonable attorney's fees

incurred to collect it.
H.

Plaintiffs should be awarded a judgment of "no cause of action" against the

defendants as to each claim made in their counterclaim.
ORDER
Mr. Fisher is directed to prepare a judgment in accordance with this decision. I suggest
that an acceptable method for doing this could be to use the "Conclusions of Law" section, supra,
as the main text of the judgment, after making necessary grammar changes (e.g., change "should
be" to "is.") I see no reason for a separate "Findings of Fact" pleading to be prepared, since
findings are included in this decision. Mr. Fisher should submit his proposed judgment for
execution by following the procedure set forth in Rule 4-504, Code of Judicial Administration.
f:\home\district\wp\9311051.san

Smith vs. Shelly and Bonino, 920600001 and 920600252, DECISION (including FINDINGS OF
FACT, CONCLUSION OF LAW and an ORDER) - Page 18
The Court reserves jurisdiction to add costs to the judgment. The reservation is conditional
upon plaintiffs1 filing a proper memorandum of costs. Their current claim for costs appears to
include amounts for items such as copying charges and postage. In my view, "costs" is a term
of a^»J*PtM^%w4 include copying charges and postage.
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--'David L. Mower, Judge

CERTIFICATE OF SERVICE

^'fcKWSSSniDer J_
, 1993 a copy of the above DECISION (including FINDINGS OF
FACT, CONCLUSION OF LAW and an ORDER) was sent to each of the following by the
method indicated:
Addressee

Method /Mail, in Person. Fax') Addressee

Darwin C. Fisher
J. Grant Moody
FISHER, SCRIBNER, MOODY &
STTRLAND
2696 N. University Ave. Su 220
Provo, UT 84604

j$H

Andrew B. Berry, Jr.
62 West Main Street
Moroni, UT 84646

Method

(Mail, in Person. Fax)

[l%<^
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CRYSTAL MOUNTAIN
PROPERTY OWNERS ASSOCIATION
P.O. BOX 43
SPANISH FORK, UTAH 84660
July 1, 1991
Mr. Max Smi th
a/ c Ram on a Sm i t h
485 W 120 N
Orem, Utah 840 57
Dear Max:
This letter is to advise you that it is our desire to
have the D-7 dozer located on Section "A" common area of
Indian Ridge Subdivision removed as soon as possible. This
equipment has been at the present location tor approximately
one year. If this unit is not removed by July 12, 1991, we
will consider it to be abandoned and will act accordingly.
Sincerely yours,
P 7Eb 001 735
\ Certified Mail Receipt

THE BOARD
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. , . Do not use for International Ma..
M 'See Reverse)

(UMJU2L^

No

ite & Z ' p

x

Coae

|$

^

,00

i Rece.Pt Showing
D m & Date Delivered^
s Rece.pt Showing to Whom.
& Adoress o< Delivery^

.. Postage

Char 1es Cumm\ m
Cha i rperson

NIELSON, HILL & F I S H E R
ATTORNEYS
DOUGLAS A. NISLSON, P.C.
RICHARD L. HILL. P.C.
JBFFRKY R. HILL, P.C.
DARWIN C. FISRBR. P.C*
T. MCKAY STIHLAND**

3319

A T LAW

NORTH UNIVERSITY
SUITE

AVENUE

"ALSO ADMITTED IN WASHINGTON
" A L S O ADMITTED IN ARIZONA

200
TELEPHONE 8 0 1 - 3 7 5 - 6 6 0 0

PROVO,

UTAH

84G04

TELECOPIER 8 0 1 - 3 7 5 - 3 8 6 5

November 6, 1991

Doug Shelley
1958 Mountainville
Mt. Pleasant, Utah
Re:

84647

D-7 Caterpillar & Sheeps-Foot

Dear Mr. Shelley,
I am writing to you as the attorney for Romona Smith and Fred
Smith.
After speaking to you, Domonic Vonino, Bill Bates, Leslie (of
the County Attorney's Office), and my clients, it has become
apparent that the following facts are true:
1.
That you picked up the D-7 Caterpillar and the SheepsFoot from Indian Ridge development;
2.

That you transported those items to property owned by

you;
3.
That there has been no Order of Abandonment issued by
Sanpete County.
After reviewing the information, it has become quite apparent
that you had no authority or right to take possession of the D-7
Caterpillar or Sheeps-Foot and that your continued possession of
those items is wrongful. This letter is to serve you with written
demand to make arrangements for delivery of those items to the
rightful owners Romona Smith and Fred Smith by November 8, 1991,
before 12 o'clock p.m.
If those items of personal property have not been returned to
the possession of Romona Smith and Fred Smith by November 8, 1991,
a civil suit will be filed requesting judgment against you for the
damages suffered by Mr. and Mrs. Smith as well as punitive damages.
In addition, I have been informed by Romona Smith and Fred Smith
that they intend to file a criminal complainti with the Sanpete
County Attorney's office.
I understand, in speaking with others, that your intent in
taking that personal property was to provide parts for your

Caterpillar. It would appear that there has been a conspiracy by
Domonic Vonino, yourself and perhaps others to take possession of
the D-7 Caterpillar and Sheeps-Foot without any right, title or
interest in those items of personal property and deprive Romona
Smith and Fred Smith of their interest in those items of personal
property.
I am sorry that you have deemed it necessary to take
possession of these items of personal property and retain
possession of those items of personal property even though you have
no right, title or interest in them.
If you have any questions or comments, please contact me at
your earliest convenience.

Thank you.

DCF/sab

NIELSON, HILL & F I S H E R
A T T O R N E Y S AT LAW
3319

N O R T H UNIVERSITY A V E N U E
SUITE

200

PROVO, UTAH

84604

Doug Shelley
1958 Mounteinville
Mt. Pleasant/ Utah

84647

